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- :_Abstract T _ S
"-The gas mdustry in New Zealand is charactensed by the presence of a number of monopolies. Gas productlo
. is donunated by the Maui field.-Gas wholésaling is controlled by one major company and gas tran$missio
‘ .is-also-a natural monopoly Eadier this year, dereculatlon proposals for the gas mdustry were exammed and
- discussed by GOVemment ofﬁcrals and members of the gas mdustry The Govemment then announced

s amarket

~throtigh seetion 36 oﬂhe_'Conunercé_- Act: .}

- obligition to supply, and the repeal of the:common carrier provrsrons in the Petroleum Act 1937
. -In the. context of these reforms the. Govemment has recogmsed ‘thé potentlal for:abuse. of tf tuir
. .monopoly in the transrmsslon and drstrrbutlon of gas, and proposes to mtroduce an mformatlon dl'_ losure:

. ion the Comme e Act 1986 and in partrcular, sectlon 36 whlch deals w1th the use ‘of & dormnant posmon i
:.'=.natural monopoly exrsts over a particular facrhty The doctrine r requrres the owner to-s are the fac1hty

.other.would-be users on fair terms. The paper will ekamine the present essential-faciliti
.industry: Itw1ll consrder whéther the essentral facrlmes doctririe can be effectwely mtrodu &difi Ne

Introduction

Most of New Zealand’s major energy facilities have recently
been removed from direct government control and merged
into the national economy. This has been achieved either
through direct asset sales to the private sector (e.g.
Petrocorp) or through the establishment of state owned
enterprises (e.g. Electricorp). Asaresultofthis restructuring,
essential distribution systems, such as the North Island
natural gas pipeline network, are now dominated by
monopoly ownership.

Indeed, the whole gas industry in New Zealand is
characterised by the presence of monopolies. Gas production
is dominated by the Maui field. Gas wholesaling is
controlled by one major company, and gas transmission is a
natural monopoly. In the context of the essential facilities

_doctrine, this paper will focus on the example of gas
transmission.

Natural Gas Corporation (NGC) owns all the high pressure
gas transmission lines, with the exception of the Oaonui to
Huntly line which is owned by Maui Developments Limited.
NGC has a monopoly at the core of the transmission system
and competition is possible only by way of duplication of the
existing transmission network. However, such duplication
seems highly improbable given the natural monopoly
characteristics of the industry, the costs involved in
duplicating the transmission lines, and the fact that all the
known commercial fields are in Taranaki.

The issue of monopoly ownership is one-of growing
significance, particularly in the light of the Government’s

proposal to deregulate the gas industry. The proposed
reforms include the removal of price control, the removal of
gas franchises and the repeal of the obligation to supply. The
Government has already passed legislation which will repeal
the common carrier provisions in the Petroleum Act 1937.
These provisions will be repealed when the Crown Minerals
Act comes into force on 1 October 1991.

The common carrier provisions gave the Minister of
Energy the power to settle access disputes by authorising the
use of a pipeline by a party other than the pipeline holder.
The Minister could also regulate the charges for that
transmission. After 1 October 1991, producers must use the
remedies available under the Commerce Act 1986 if they are
unreasonably denied access to the pipeline.

The Government also proposes to introduce a new
information disclosure regime to provide safeguards for
producers seeking access to the pipeline and to act as a
deterrent to unreasonable practices. Under the information
disclosure regime, NGC will be required to account
separately for the transmission side of its business.
Legislation will provide for the public disclosure, by NGC,
of information in connection with line charges, terms and
conditions of transmission, capacity, costs and pricing
policies. Use of this information will, in theory, enable an
assessment of whether or not the price being levied for
access to the pipeline is reasonable:

The rationale for the informationdisclosure regime is that
if the conditions for access required by the pipeline operator
are. onerous, and anti-competitive in purpose, then the
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disclosed information should be sufficient to enable the
discriminated party to take action under the Commerce Act.

Any action of a discriminated company is most likely to
be taken under section 36 of the Commerce Act. The object
of section 36 is to prevent dominant firms from using their
power for anti-competitive purposes. This paper will
consider whether the essential facilities doctrine can be
effectively introduced in New Zealand through section 36 of
the Commerce Act.

What is the Essential Facilities
Doctrine?
The essential facilities doctrine applies when a firm controls
something “essential” for competition in a particular
market, If access is essential, denial of access to that facility
may be anti-competitive and illegal. .
. Generally; the doctrine stipulates that if a person holds a
monopoly over some -facility that is essential for
competition; and if a potential competitor cannot reasonably
duplicate it, then the person who controls that facility may be
required to make it available on a fair and reasonable basis.
The purpose of this requirement is to promote competition.
Inthe Hecht v Pro-Football Inc., [1977] 570 F. 2d 928,
the US Court of Appeal stated: “The essential facilities
doctrine,-also called the “bottleneck principle”, states that
where facilities cannot practicably be duplicated by would-

be competitors, those in possession of them must allow them .

_to be shared on fair terms. It is illegal restraint of trade to
foreclose the scarce facility.”

.The statement continued:

“Tobe ‘“‘essential” a facility need not be indispensable: it
is sufficient if duplication of the facility would be
economically infeasible and if denial of its use inflicts a
severe handicap on potential market entrants.”

. Over the years various courts: have identified several
. factors and issues which must be considered in order to
_establlsh liability under the doctrine. The following list
describes them in general terms.
i A facility must be an “essential facility”. The term
“essential” means that it is not possible for the facility to be
practically or reasonably duplicated by the would-be
competitor. NGC’s high pressure natural gas pipeline is a
good eéxample of such a facility.
(ii) Theessential facility must be controlled by amonopolist.
(iii) There misst be adenial of use orreasonable access to the
facility even though it is “feasible” for the monopolist to
provide access to the facility. The “feasibility” element
protects a monopolist’s legitimate interésts by considering

factors such asavailable capacity, and technical compatlblllty .

- of equipment or product.. . e
(iv) The doctrine does not require that an essential facility
be shared if the sharing would be impractical or would
. inhibit the- monopolist’s ability to serve its customers
adequately. .
(v) Denial of the facility must inflict a severe handicap on
potential market entrants.
(vi) Those claiming access rights to essential facilities must
be bona fide competitors. But they need not be existing
competitors. Itis generally sufficient that the party seeking
access has indicated an intention to enter the business and
has demonstrated its ability to do so.

The United States Experience
The. Supremé Court first dealt with the essential facilities
doctrine in-US v Terminal Railroad. Association 224 US
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383 (1912). Although there is no explicit reference to an
“essential facilities” doctrine or any anti-trust principle, in
that case it appears thaf the principle has its origins there.

In that case the Court held that:

“combination of terminal facilities, which is an illegal
restraint of trade by reason of the exclusion of non-
proprietary companies, may be modified by the Court by
permitting such non- propnetors to avail of the facilities on
equal terms”.

Laterin US v Griffith ( 1948) 334 US 100it was said that

“the use of the monopoly power, however lawfully
acquired, to foreclose competition, to gain a competitors
advantage, or to destroy a competitor, is unlawful”.

A number of relevant anti-trust cases were heard in the
1970s and 1980s. The first was Otter Tail Power Company
v. US 410 US 366 (1973). In this case the Otter Tail Power
Company (Otterj used its dominance over electrical
transmission lines to prevent local towns from obtaining
power fromother sources. When Otter’s franchises in several
towns terminated, the towns decided to establish their own
distribution systems. To do this they needed access to
Otter’s transmission lines. Otter unconditionally refused.

. In that case, the Court emphasised that Otter was not
simply refusing to deal, but was maintaining its monopoly
control by inhibiting the new power companies. The
essential facilities doctrine was applied. The Court held that
Otter Tail had “violated a settled rule that a firm may not use
its monopoly power in one market to foreclose competition
in another market”. The Court said that although companies
are able to conduct their business in their own manner,
including refusing to supply, an exception is made in
situations involving essential facilities. The owner of an
essential facility is obliged to share that facility unless there
is a legitimate business reason not to do so. Otter was
ordered to allow access to the transmission lines at
reasonable rates. ‘.

Town of Massena v Nlagara Mohawk Power Corp
1980-82 Trade Cas. 63, 526 is a case in which there was a
legitimate business reason for refusing access to an essentlal
facility. Niagara Mohawk’s refusal to provide an electrical
transmission service for the town of Massena was not
unconditional. Niagara Mohawk was concerned that the
electrical characteristics of arrangements sought by the
municipality were unsafe and unreliable. Its conditional
refusal was not seen as a means of preserving its market
power. It was held that the conditions imposed by Niagara
Mohawk were based on legitimate business considerations
and did not reveal an underlying scheme to stamp out
competition.

In the case of MCI Communication Corporatlon v
Americané Telephone and Telegraph Company (1983)
708 F.2d 1081 7th Circuit,- MCI, which was engaged in
providing telecommunication services for businesses and
government agencies in different cities, sued AT&T and its

- affiliated companies (Bell) for a conspiracy in restraint of

trade and monopolisation. MCI claimed that the facilities of
Bell’s local operating companies were essential, and that
AT & T had refused to provide interconnection with these
facilities on a reasonable basis. ¥

The refusal was held by the court to be unlawful: -

* ... amonopolist’s control of an essential facility ... can
extend monopoly power from one stage of production to

- another, and from one market to another. Thus, the antitrust



-+laws have imposed on firms controlling an essential facility

the obligation to make the facility avarlable on non-

discriminatory terms”.

The Courtconcluded that AT& T’s refusal to provide the
interconnections was an act of monopolisation.

The Court setout fournecessary elements forestablishing
liability under the essential facilities doctrine:
(i) Control of the essential facility by a monopolist.
(ii) A competitor’s inability, practically or reasonably to
duplicate the essential facility.
(iti) The denial of the use of the facility to a competitor.
(iv) The feasibility of providing the facility.

New Zeeland Competition-Legislation

The Commerce Act 1986 aims to ‘promote competmon in -

markets within New Zealand”.*

Part II'of the Commerce Act prohibits anti-competitive
behaviour. Action against an owner of an essential facility
is most likely to fall under section 36 of the Act, although it
may also be taken under sections 27 and 29.

Section 27 prohibits aperson from entering into a contract,

arrangement or understanding which has the purpose, or -

likely effect, of substantially lessening competition in a

market. Section 29 prohibits any arrangement between two

or more competitors which has the purpose of preventing or

restricting another person from competing with them.
‘Section 36 of the Commerce Act states:.

*No person who has adominant position in a market shall

use that position for the purpose of:

-Restricting the entry of any person into that or any other

- market; or -
-Preventing or deterrmc any person from engaging in
competitive conduct in that or any other market; or
-Eliminating any person from that or any other market”.

- Determining whether'a company has dominance in a
market is generally relatively straightforward. - However,
proving that any of those purposes have been breached is much
more difficult. Anti-competitiveness need not be the only
purpose - so long as it is a “substantial” reason for takmg the
action. -

. As mentioned above, the Govemment has dec1ded that
the Commerce Act 1986 should provide -the basis for
guaranteeing access to essential facilities in New Zealand.

The wording of section 36 (and like the wording of
 section 46 of Australia’s Trade Practices Act 1974) suggests
that proving -anti-competitive purpose is going to be
extremely difficult. At this stage there are no New Zealand
cases concerning the application of the provisions to
network facilities, so there is no certainty that section 36 will
solve the problem of access to the natural gas transrmssron
lines for producers. L
. The dominant question now in the minds of competition
-lawyers onboth sides of the Tasman is whether the dominant
"position provisions are wide enough to bring the essential
-facilities doctrine into competition law. Ifso, the substantial
body of United States case law could prov1de useful
. guidance. )
.. One school of thouvht suggests that sectlon 36 is
_ sufﬁcrently broad to enable the New Zealand courts to
: introduce- the doctrine. -One New Zealand case which
appeared to do this was Auckland Regional Authority v
Mutual Rental Cars (Auckland Airport) Ltd [1987].2
NZLR 647.

In that case, collateral contracts between thé Auckland
Regional Authority (ARA) and the Avis and Hertz rental car
organisations effectively prevented other operators, in
particular Budget, from opeérating rental ‘car booths at
Auckland Airport. The ARA broughit proceedings to
determine whether it was bound by the contracts to limit the
number of rental car operators at the airport.

Barker J determined that the ARA was dominant in the
market of concessions for rental car operatofs at-Auckland
Airport. Furthermore, the contracts'in question had the
purpose, in breach of section 36, of substantlally lessening
competition for rental car services at the airport. It was held
that the ARA was using its dominant position to’exclude

- competitors of both Avis and Hertz.

Inreaching its conclusion, the court referred to numerous
United States cases dealing with access to essential
facilities. It was widely believed that this case marked the
introduction of the doctrine to New Zealand.

The next major decision in this area was made in 1987,
in Australia, in Queensland Wire Industries Pty Limited
v BHP and Anor [1987] ATPR, 48, 806. The case was

"initially considered in the Federal Court and wentto the High

Court on appeal.

The case concerned a refusal by BHP, which was held to
be dominant in the manufacture and supply of “Y-Bar”, to
supply that product to the plaintiff company for use m the
manufacture of star picket fencing. - e T

QWI, relying on United States authorities, proposeéd that
whilst as a general rule a monopolist may deal or refuse to
deal with whom it pleases, exceptions are made if the
monopolist controls an essential facility. QWT submitted,
the monopolist is under a duty to give competitors access to
that facility. BHP's control of Y- Bar was llkened to control
of an essential facility.

The court did not agree:

(i) The doctrme was not readrly accommodated by the

“terms of section 46, the section oovemmg the casé. The
" “essential facility” doctrme evolved as a gloss on the terms

v

of the Sherman Act. - v
(ii) The court founditdifficultto apply the concept 1n cases
where a monopoly of eléctric power, transport

- communications of some other “cssential serwce” was not

involved (By- implication the door was left open for a

- narrower use of the doctrine in the future). -

(iii) There was also force in BHP’s claim that the “essentlal
facility” cases chiefly involve discriminatory refusals todeal,

* rather than (as in the present case) a “vertically integrated”

monopolist who refused to deal at all in-an immediate
product, and committed it solely to its own manufacturing
operations. In the United States this has been described as
a “largely unexplored area”. .

~The court derived assistance from the United States
authorities by comparing and contrasting them with section

LI 7 R §

. 46, butdid not find them to be “compelling guidance as to the
. construction of that provision”. There was'an appeal to the

High Court, but no judge took these issues any. further.

-In the end, the Federal Court decided that BHP had done
no more than decline to sell products which had not been
previously sold and which it desired to keep for further
processing. Thus, it had not taken advantage of i 1ts dommant
posrtlon in the market in terms of section46.; ., »* .. -

. On appeal, the High Court held that BHP had.used its
market power for a prohibited purpose under section 46
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(Queensland Wire Industries Pty Ltd v BHP Co Ltd and
Anor [1989] ATPR 50,000). They reasoned if BHP had
lacked market power, it would have been unlikely that BHP
would stand by and allow QWI to obtain Y-Bar from a
competitor. Secondly, BHP did not offer any valid reasons
for refusing to sell.

There is now uncertainty as to the status of the doctrine
in Australian competition law. The Queensland Wire case
was probably not an appropriate situation to apply the
doctrine because in that case there was a refusal to supply a
product, and not a facility. Arguably, the doctrine could still
apply in the fields of energy, transport and communications
i.e., highly visible essential facilities.

In the recent case of Union Shipping New Zealand
Limited and Union Stevedoring Services Limited v Port
Nelson Limited (1990) Unrep Wgtn CP 101/89, the New
Zealand High Court did address the issue of whether or not
the essential facilities doctrine should be incorporated into
section 36 of the Commerce Act.

This case involved a claim by a stevedoring company
. (Union Stevedoring) against Port Nelson Ltd (Port Nelson).
The dispute arose when Port Nelson tried to require that the
plaintiffs use port company forklifts and port company
employee drivers on the Nelson waterfront. The plaintiffs
successfully claimed that Port Nelson, as sole supplier of
harbour or port facilities in the Nelson area, was in a
dominant market position.

Citing section 36 of the Commerce Act, the plaintiffs
alleged that Port Nelson’s conduct had the purpose of
preventing competition by Union Stevedoring in the markets
of stevedoring services and equipment, and of cargo
receiving and delivery. The Court held that by its conduct,
Port Nelson was in breach of section 36.

In the course of his judgment, McGechan J said in the
trade practices area, the New Zealand Commerce Act follows
in a general way a-number of approaches adopted in
Australia under the Trade Practices Act 1974. And, in some
areas, the Australians had adopted principles developed under
United States anti-trust legislation. The judgment is
noteworthy forits cautious approach to a wholesale adoption
of the essential facilities doctrine under section 36:

“The doctrine is a controversial one, both as to precise
formulation, and justification in some applications. There is
particular controversy as to its applicability or otherwise
outside the area of combinations, or single natural monopolists
acting purposefully against competitors.” He continued:

_ “With respect to the obviously considered utilisation of

the doctrine by Barker J, in ARA v Mutual Rental Cars
supra, we hesitate to incorporate the entire doctrine “as is”
into New Zealand competition law at this point.”

His Honour went on to cite five reasons for this decision.
(i) Thedifferencesinsocial, commercial and constitutional
life in America and New Zealand.

(ii) The doctrine was originally based on the United States
Sherman Act. The American essential facility doctrine
originated from a different statutory base.

(iii) The doctrine is as yet largely untested and relatively
controversial.

* (iv)  Some five months after delivery of the judgment in
" ARA v Mutual Rental Cars, the doctrine was criticised
sharply in the Queensland Wire v BHP case. While the
court did not necessarily share all criticisms made, given the
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desirability of alignment with Australia in this area, there
may be wisdom in awaiting further developments.

(v) His Honour said that it is the duty of the Court to
interpret and apply the New Zealand Commerce Act 1986.
The starting point is to look at the requirements of section 36:
market dominance, and use for specified anti-competitive
purposes. The American experience may give valuable
insights, and assist with assessment of potential section 36
solutions. .

The Court went on to say that while its decision was
consistent with theessential facilities doctrine, it was notbased
upon it. “While we do not adopt and apply the doctrine as
such, nor do we ignore help which it may offer in achieving
some sensible tesolution.” .

The Port Nelson case does not entirely discount the
adoption of the essential facilities doctrine in New Zealand.
Rather, it indicates that the Courts would prefer to look to
legislation on the matter. The problem with the doctrine is
that it is still very uncertain. Decisions must be made on a
case-by-case basis. In New Zealand it seems that decisions
will be made by looking first at section 36 of the Commerce
Act 1986, and then, when necessary, by looking to American
and Australian authorities for any additional assistance.

The Essential Facilities Doctrine and

Gas Deregulation

According to the Government, the objective of deregulating
and restructuring the gas sector is “to increase the economic
efficiency of the sector through exposing the sector more
fully to the operation of market forces”. The Government
has been looking at access to natural gas pipelines, both at
the transmission and distribution levels. It has expressed
concern about vertical integration, and about the regulation
of natural monopolies as they apply to the gas sector.

The Government has been looking at three options:

(i) The provisions of the Petroleum Act for common
carriage over the transmission system.

(ii) Reliance on general competition legislation for access
(section 36 of the Commerce Act).

(iii)) A network orsector-specificresponse whichrecognises
some “special nature” of networks and fits with the
Government’s aims of neutrality.

At present, reliance on general competition law appears
to be the Government’s preferred approach for guaranteeing
access to essential facilities. This is clearly the position with
regard to the natural gas pipeline network with the removal
of the common carrier regime.

However, experience to date (both in New Zealand and
Australia) suggests that section 36 cases are expensive, time
consuming, and extremely difficult to pursue and resolve
successfully. In particular, the difficulty lies in proving the
anti-competitive “purpose”. Although direct evidence of an
anti-competitive purpose is not essential, and the Court may
draw inferences from conduct or from other circumstances,
it is clear that proving the requisite “purpose” is far from
easy.

The difficulty lies in distinguishing between legitimate
commercial conduct by adominant firm, and conduct aimed
at eliminating competition. For example, NGC could assert
that all of the pipeline capacity is required for Maui and

- Kapuni gas and that there is no available space for other
" producers’ gas. This difficulty is highlighted in the recent



Australian High Court decision in Queensland Wire
Industries Pty Limited v The Broken Hill Pty Company
Limited (1989) ATPR 40-925.

United States courts have held that if a firm controls a
facility essential for competition and which cannot be
readllyduphcated that firm cannot exploit its monopoly over
thefacnhty by unreasonably refusing to allow competitors to
have access to that facility.

However, in the gas industry, adoption of the essential

- facilities doctrine with general rules for guaranteeing access
at “reasonable” costs does not appear likely. Major
problems with the essential facilities doctrine are that it is not
consistent, and that it is based on American law. In the
United States, the doctrine, although begun in 1912, is still
relatively uncertain. Like us, the Australians have not made
a final decision on the applicability of the doctrine and its
relationship to section 46 of the Trade Practices Act 1974.

In New Zealand, the High Court has stated the need for
careful adaptation of American law if distortions are to be
avoided. Section 36 of the Commerce Act is the preferred
starting point, although the doctrine may be helpful in some
circumstances. It appears that the courts prefer to look to the
present legislation when considering access to facilities

controlled by a monopolist - see McGechan J’s judgment in
the Port Nelson case.

The Government, however, has indicated that should
section 36 of the Commerce Act prove inadequate to deal with
the problem of natural monopolies it would be prepared to
introduce industry specific regulations.

Given the monopoly characteristics of the gas industry
there is a strong argument for a separate code to guarantee
access to an essential facility. This could take the form of an
Order in Council, declaring the natural gas pipeline network
an essential facility, and subject to the monitoring of a
specialistbody, e.g. the Commerce Commission. Ifthe owner
of the essential facility denies access unreasonably, or
charges excessive prices, then the specialist body may
intervene toregulate access. Anessential facility regime such
as this could also establish the criteria for priority in respect
of pipeline access.

There is no competition for transmission services in the
gas industry so it is unlikely that market forces will operate
to guarantee access to the pipeline network. Where the more
general provisions of the Commerce Act do not operate
effectively, the designation regime for the gas transmission

- network appears to be the best way to prov:de access to that

facility, and to promote competition.

Author

GORDON WONG is a partner with Simpson Grierson Butler White. He has been practising as a barns(er and solicitor since
1984. He graduated from Victoria Umvetsny with a LL.B. in 1981 and completed a LL.M. with honours in 1984. .

- Gordon’s primary fields of law are corporate and energy with a special emphasis on petroleum mining law and oovemment

corporatisation in this country.

*499



